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DNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ACCURACY IH MEPIA, } 

Plaintiff, ji 



V. J Civil Action 

J Ho. 97-2107 (GK) 

FEDERAL BUREAU OF INVESTIGATION, ) FSLeI^ 

MAR 31 1999 



Defendant, ) 

) 



Plaintiff Accuracy in M^dia brings this action under the 
Freedom of Information Act rFOIA") , 5 U.S.C. S 552, as amendg d by 
Electronic Freedcm of Information Act Amendinents of 1SD6, S, U.S.C* 
S 552, seeking to compel disci osiire of records from the Federal 
Burean of Inv-^Btigation ["FBI'M- This matter i^ before the Court 
on Defendant's Motion for Summary Judgmi^nt [#10] . Upon consider- 
ation of the Motion, Opposition, Reply , and the entire record 
herein, for the reasons discufjsed below^ Defendant's Motion for 
Summary Judgment [#10 J is granted in part and denied In part. 

T» background' 

On Jiine £, 1937, Plaintiff Accuracy iti Media submitted a POIA 
reguest to the FBI eeeking all records and material relating to the 



^ PUxsuant to Local Rule 108 (h) , '[i]n determining a motion 
for sumTnary j\idg&tnent. the Court may assume that facts identified 
by the moving party in its statement of material facts are 
admitted, unless such a fact is controverted in the statement of 

genuine igsuea filed in opposition to the motion." Thus, the Court 
cakes bhese facts from Defendant's Statement of Undisputed ^Saterial 
Facts. Unless otherwise noted, the Court states only uncontr overbed 
facts. 



it 
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death of fomer Deputy White Ho\is«^ Counsel Vincent Poster. Not 
having heard anything regarding its request within the statutory 
time limit by which Defendant had to respond, Plaintiff filed Lhis 
lavsuit on September 12, 19B7. 

On November 6, X397, the fbI released to Plaintiff 15 pages of 
pre-processed information concerning the death of Mr. Foster. At 
that time, the Ffil also informed Plaintiff that it had located 337 
documents responsive to its POIA request, but beoause of a backlog 
in the Research Management Unit, there would be a delay in 
processing Plaintiff's request. 

In processing Plaintiff's request, Lhe FBI searched its 
Central Recorfi^ System ['^CRS") and located six "main'^ files which 
listed ^Vincent Foster" as ,the main subject/ Three of the files 
concerned the Office of the Independent counsel's ("QIC" J ongoing 
invescigation inbo the death of Mr. Foster, and one of the files 
contained information ga.thered during Mr. Foster's background check 
(and r:hus contained no information about hie death) . of the two 
■remaining files, the earlier file {numbered ^^72-WP-ifl7SDS") had 
been consolidated into the latter file (numbered "175-WP-1B7743^) ,^ 
and this latter file feiras found to contain 337 pages. 

On March 25 ^ 193B, the FBI provided Plaintiff , with 2S7 pages 
of information. 33 of which ware released in their entirety^ and 
264 of which were released in redacted form. Oa April 16, 199B, 
the FBI released another 15 pages, some of which was previous ly- 



^ The FBI noted that it,^i^id not search "^ cross-referenced" 
files ^ ^ince such files are nor likely to contain any infojrmation. 
on Mr. Foster T a death. 
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released material being re-released with fewer redactions. On 
April 29^ 1998 p the FBI released € more pages in th^ir entirety, 
vhich had previously been vrithheld. As of the end of April, 
Plaintiff had received 304 pages of material, much of it in 
redacted form, and the OIC had directed the FBI to withhold the 
remaining 33 pages ^ as it pertained to their ongoing investigation. 
After Plaintiff filed its Opposition to Defendant's Motion for 
Summary Judgment, Defendant discovered that it had "inadvertently" 
neglected to consolidate almost half of the 72-WF-1B7908 file into 
the l75-WF*ia7743 file. On June 5, 159a. the FBI released an 
additional 240 pages in their entirety, 10 pages In redacted fortn^ 
and withheld 16 pages per instruct iono from the OIC* All in all^^ 
out Df 6D3 total pages in the fully Consolidated file. Plaintiff 
received BS4 in their entirety or in redacted fortt^, and 4 9 pages 
were withheld in their entirety per instructions from the OIC. 
II, STANDAJID OF REVTEW 

Under Fed, R- Civ. P, 5Gj- a motion for summary judgement shall 
^ be granted if the pleadings, deposit ions, answers to interrogato- 
rleg^ admissiona on filej and affidavite ehow that there is no 
genuine issue of material fact, and that the moving party is 
entitled to judgement as a matter of law. £^^ ATigexgorL--Y;- _Tnhf^yty 
Lobby. Inc. . 477 0*S* 242, 248 (1986) . In considaring a motion for 
eummary judgement, the ■evidence of the non-movant is to be 
believed, and all justifiable inferences are to be drawn in his 
favor." Id. at 255. 
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Iix. ANALYSIS 

FOIA reflects ""a general philosophy of full agency disclosure", 

Dep'fc Qf AJT" Fo rce v. Uo^^ , 425 U.S. 352, 3&0-3^1 (1973), in order 
*to facilitate public access to Government document eV Unitgc^ 
States Dept. of State v. Ray. 502 U.S. 164, 173 tl^Sl) (oitlng tjoty^ 

nse — aggngy — 3^1- — Jabn -.Ba^ Corp. . 493 U-s. i4G, isi ti9S9)]. 

'"[Djisclosure^ not secrecy , is the dominant objective" of FOIA. JA^ 
^E 361, The JUit "requires agencies to comply with requests to make 
their records avail aGole to the public^^ tinleEs the requested records 
fall within one or niDre of nine categories of exempt ma^terial . ^ 
Oaleaby v. United ^t^teg Dep't of Df^fE^n^fi. 79 F.3d 1172, 1176 {D.C. 
Cir. 1996) (citing 5 U.S.C. S 552(a), [b) ) . 

Plaintiff first argiiea that the privacy inter eats of the 
individuals whose names and information were withheld are ouc- 
weighed by the public's interest in monitoring the government's 
administration of justice in a case which has received great media 
attention. Plaintiff also argues that in .cajnera, review of the 
redact iona and withholdings made by the FBI is necessary, because 
"neither Plaintiff or [sic J the Court has seen the unredacted 
versions to verify the accuracy of Defendant's claim and nothing 
obi i gat e s Plaintiff or the Court to bl indly a'fft ep t De'f endan t ' s 
claim"- PL's Statement of Genuine issues in Opp'n to Mot. for 
Summ. J, at 1. Plaintiff finally argiiies that discovery is 
necessary to determine whether the FBI hae actually produced all 
documents responsive to its POIA request. Defendants respond that 
their search was reasonable and adequate, and that the supporting 
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declarations satisfy their burden of proving that the search was 
mde.tjuat^ and the redactions and withholdings prop&rly made . 
A, Govermneint' Bf Withholdinge Under FOIA Exempt ions 

Defendant moves for suiriTrvsry judgment on the basis that it 
adequately justified the exemptions it clainiG through the four 
declarations submitted by Shirley L* Davis of the FBI, and Julie A. 
Corcoraa of the OIC. These declarations e^rplain, in detail, the 
vithlioldinLg of informatibn under Exemptions 2, 7 (A) ^ 7{C), and ^ 
7 CD) - The FBI withheld an informant symbol number and informant 
information under Exemptions 2 and 7(D) i arguing that the numbers 
themselves are administrative tools used by the FBI to protect th^ 
actual identity of informers r ^iid that release of such numbers^ or 
any other informant information^ wptild seriously infringe on the 
PB I ■ s abi 1 i t y to conduc t t ho r ou gh and e f f e c t ive i n ve s t i ga t i on s , 
The FBI persuasively argues that if such information were routinely 
released, over time an informant may be identified by revealing the 
informant's connections with dates, times, places, events, or names 
connected with certain cases'. 

The FBI also withheld information under Exemption 7(A), which 
permits withholding information compiled for law enforcement 
purposes. The QIC directed those withholdings because it believed 
that release of the material would interfere with its ongoing 
investigation into Kr, Foster^ e death. The Declaration of Julie A. 
Corcoran states in detail the problems that would arise should euch 
information be released: 3^tneEses could modify, tailor or 
construct their testimony after a review of the records, they could 
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ensure their testimony did not vary from the records, they could 
create explanations for why their testimony varied from the 
testimony of others, persona unrelated tc the investigation could 
fabricate claims of personal knowledge^ and so on. Discloaure of 
such inf orrnation would "deprive the OIC of the critical opportunity 
to leam of a witnesia'a initial reactions to the evidence and 
atatementa of other witnesses," Decl . of Julie h. Corcoran at S 
15. 

Finally^, the FBI withheld information tinder Exemption 7(C), 
which, permits the withholding of personal information in law 
enforcement records.^ The FBI argiies that this information was 
withheld to prevent the Unwarranted invasidn of personal privacy of 
the people mentioned in the file, namely FBI special agents and 
personael staffs third parties interviewed or mentioned, non-FBT 
federal law enforcemenr officers and other federal employees ^ and 



" The Declaration of Sherry L. Davis, aptly identifies soine 
of the privacy interests at stake, should the information withheld 
be released: 

a) Public identifioatioo of theee FBI employees could 

subject them to haraBsment in the conduct of their 
official dutiea and in their private lives; 
h) Public identification could enable members of the 
news media and public citizena to eeek out FBI employees 
who had been directly, or merely tangentiallyu-involyerd in 
the investigation into the death of Mr, Foster to 
question them about it, or to obtain names of othei: 
employees involved in the investigation; 

c) Public identificacion could lead to the atteTttpted 
compromiae of employees; and 

d) Public identification could result in numeroue 
attempt J3 to involve FBI employees in civil disputes, 
especially in cases where a person lodgea a criminal 
complaint with the intentibn of xiaing the requite of the 
FBI investigation for hia or her civil linigation 
purpOBea,. Decl . of Sherry L- Davis at lB-19- 
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local police department employees. The FBI correctly notes that: 
such categorical withholding, under Exemption 7(C), of information 
Identifying third parties is ju3tl£ied by the traditional recogni- 
tion of the strong privacy interests protecting lavj enforcement 
records- SafeCard Serv, v. SEg, 926 F.2d 1197, 1206 [p,C. Cir. 
1931} . 

The court in Safi^card also noted that disclosure of such 
information is allowed only if necessary to confirm or refute 
c omp g 1 1 -j n g r v i den^e of agency misconduct or illegal activity. id_^ 
Plaintiff has made no showing, let alone a showing based on 
compelling evidence^ of agency misconduct or illegal activity. As 
Sherry L. Davis atatea in her declaration, the nameE of the FBI 
employees withheld "consist of only lower-level FBI employees, 
those below the policy-making level j whose identities are generally 
withheld from the puhlic. None of these employees have been shown 
to have been involved in any official misconduct concerning the 
matters at issue.'' Dec! . of Sherry L. Davis at 19. 
- The FBI ^l3o justifies its withholding xmder Ex&mption 7 (C] 
based on the probable harassment and stigma that would be suffered 
by any individuals mentioned whos8 names were disclosed. Our Court 
of Appeals has recognized that the mere mention -of- an individual ' a 
name in a law enforcement file "will engender comment and 
speculation and carries a Etigmatiiing connotation > *' Fitzyibbon v. 
n.l.A^ , Sll F.2d 755, 767 (D.C. Cir_ 1990) [internal citation 
omitted) , In another FOI^ case seeking jre cords relating to Mr* 
Foster^ s death, the court in wlchlac:^ v. United states Dgp ■ t of 

'If 
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114 F.3d 117a U'^ Cir. 1937) noted: 

It ia ao understatement to say that this media scrutiny 
preeente a concomitantly great risk of the iDvaaion of 
the privacy interests ot any person identified, even in 
a remote way, with the investigation of Foster's death 
and the related Madison Guaranty matter a. It is not 
unreasonable to expect nhat: disclosure of the identities 
of the psychiatrists, the law enforcement officers, and 
the other individuals would eiibJGct them to an onslaught 
of media attentioUt even though those persons have 
nothing of eubsnance to provide. Indeed, it is foresee- 
able that reporters and camera crews would besiege their 
places of work and their homes and would follow them, 
pre a sing microphones in their faces as they walk the 
public streets and as they attempt to go about their 
daily lives. It certainly is not out of the question 
that these people, and their families, would be subject 
to investigation iotio their own lives by the media. 

In response, Plaintiff offers only uneupported arguments that 
the privacy interests of the individuals whose names and informa- 
tion were withheld are outweighed by uhe public's interest in 
monitoring the manner in vhich the government investigated Mr. 
Posterns death. The only authority Plaintiff cites for its 
argument that the public interest outweighs these individuals' 
privacy interests is Outlaw v. United States Dep't of tha Ann y, siS 
F. Supp. 5Q5 (D.D.C. 1993) . As the FBI points out, the instant 
case is clearly distinguishable from Outlaw . In Outlaw , the court 
found that there were no privacy intEreste likeLyr to b"^ offended, 
since the iaforTPation sought related to a crime committed twenty- 
five years prior to plaintiff's FOIA request. In this case, 
however^ the event in question happened approximately five years 
agor ^nd is of such national concern that should the namee of any 
Of the individuals connected to the caae be revealed, cheee 

i 
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individuals would undotihtedly suffer a great and unwarranted 
invasion of their privacy. 

m light of the overvhelming evidence that disclosure of the 
information withheld under Exeinption 7(C) would create a substan- 
tial and unwarranted invasion of the privacy of those individuals. 
Defendant's Motion for Summary Judgment on this issue is granted. 

B. In Camera Hovlew 

If an agency decides to withhold or redact portions of a 
requested document, "the agenoy faeara the burden before the trial 
court of proving the applicability of claimed statutory exemp- 
tions." gjjmmerg v. Dep't of .Tn^i-ir^, 140 p, 3d 1(J77, 1080 (D.C. 
Cir. 1336) {citing 5 U.S.C. S SS2 (a) (4Mb) } . The agency can 
discharge this burden by submitting "a declaration from an 
appropriately qnaalified official attesting to the hasig for the 
agency's decieion." CaiTipbgll v. Dsp^t of ^Tns^^^^, isi F.3d 20, 3o 
(D,C, Cir. 199B) , In Order for such a declaration to be adequate, 
it must be detailed, specific, be submitted in good faith, and 
account for any contrary record evidence. J.&, in cametra review of 
material is generally appropriate only where the agency repeatedly 
fails "to provide a sufficiently detailed explanation to enable the 
district court to make a de novo determination of the agency^ 3 
claims of exemption." Siolrko v. United .qhat^^i Pr^^^ ai .cg^.^^ ^ 147 
F.3d 932, 957 (D.C, Cir. 1S9S) . Indeed, our Court of J^peals has 
concluded that "though permitted under FOIA and sometimes neces- 
sary, I la Gamsra review] is generally disf avtired'^ _ Schil Igrjsr,. 

HLEEl. ^G4 F.ad 13Q5, 1209 (D.C. Cir. 1992), 
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Defendant argues that it adequately justified the exemptions 
it claims thrtsiigh the four declarations submirred by Sherry L. 
Davis of the FBI, and Julie A. Corcoran of the OIC. in response, 
Plaintiff states that "nothing obligates . , . the Court to blindly 
accept Defendant's claim". PL's Statement of Genuine Issues in 
Opp^n to Mot- for Summ. J* at 1. Campbell , however, clearly states 
that as long as the agency '6 declaratiphs are adequate j the 
agency's obligations under FOIA are satisfied. Campbell , ie4 F.3d 
at 30. Plaintiff has not even allege^ that the declarations are 
inade qua t e , let a lone o f f er ed any Buba t ant i ve ar gumen t s to show 
they are inadeq^uate- Since Plaintiff has set £orth no evidence 
suggesting the need for an in camtara review of the redacted and 
withheld documents, Defendant's Motion for Suinmary Judgment as to 
this issue is granted. 

B- adequacy of Search 

POIA requires an agency responding tjo a FOIA request to 
conduct a reasonable search using menhods which can be reasonably- 
expected to produce the information requested, Campbell . 1S4 F.3d 
at 27, The agency cannot limit itself to one mechod or system of 
searching for documents if the requesting party has "established a 
sufficient predicate to justify searching for a particular type of 
record.*' J^ at 26. The burden of proof is on the agency to Show 
thac its eeaxch was reasonably calculated to uncover all relevant 
documents, g ^^inbe^rg Y- Dgp^t of Juahic e. 23 F.3d 548. 551 (D,C. 
Cir. 1994] , In meeting this burden, the agency may submit 
affidavits or declarations that explain, in reasonable detail, the 
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scope and method of the agency's search; ^in the absence of 
CDimtervailing evidence or apparent inconsistency of prc^of, Isuch 
affidavits] will suffice to demonstrate compliance with the 
obligations imposed by the FOIA. " Perry v. T^l orl*? , €04 F.2d 121, 
127 (D.C, Cir. 1582) . 

The FBI has submitted two very detailed declarations by Sherry 
L, Davis, attesting ho the thoroughness of the VBI^b search for 
information responsive to Plaintiff's request,'' Plaintiff's 
Opposition, on the other hand, alleges that the FBI's eearch was 
inadequate because there are so many questions left unanswered that 
"common Eense'' informs us that the FBI should have produced 
additional iriaterial d-uring its investigation. However^ Plaintiff's 
naked allegaitions that other records "probably exist" , that It is 
"inconceivable" that additional documents were not generated, and 
that it is "reasonable to conclude" that further investigations 
were made, are nothing more than speculation. "Mere speculation 
that as yec uncovered documents may exist does not undermine the 



* The Court is greatly concerned by the fact that Defendant 
failed to locate almost half of the file in question uiitil one year 
after Plaintiff had filed its FOIA request with the agency. 
However r in light of the Second Declaration of Sherry L. Davis, 
attesting to the inadvertency of its failure- to i-^cate "f he rest of 
the file, and in light of the Plaintiff 's altnogt complete failure 
to provide any evidence for why this Court should not credit Ms. 
Davis* Declaration, the Court will not rely on this inadvertency to 
find that the FEI^e search was unreasonable. See Perry , eS4 F.2d 
at 125 ("however fitful or delayed the release of information under 
the POIA may be, once all requested records are surrendered^ 
federal courts have no further statutory function to perform,") , 

HowGiver, it should be cleaj^ that incidents of this kind do not 
enhance the credibility of the "agency, eepecially in the many POIA 
cases which it litigates in this court. 

11 



.^^'^^Cafl 1 SI-fv-01 096-F^y ^ ^6ocu^eRt 32-4 Filed 02/1 3/20C^^ ^^'^^ of 143^1? 

finding that the agency conducted a reasonable search for them,^' 
SafeCard . 32^ F,2d at 1201. 

Plaintiff offers only two real pieces of evidence to challenge 
the declarations anbmitted by the FBI. Fixst, Plaintiff notes that 
the doc^raenta it received from the FBI make no mention of any 
photographs taken at the scene of Mr* Foster's death, yet in the 
published reports of the Senate Hearings on Mr. Foster ^s death, 
there is a reproduction of an. FBI ''Receipt for Property Re- 
ceived/Recumed/Released/Seized" showing that some photographs were 
turned over to the FBI. Heai-incjs Relating to M^,^i»on guaranty .q&I. 
and the Whitewater Development Corporation^ Washinq^- ^ri^ t3C Phaa^_ 
Before the_CQmm, ^n Banking. Koueing. and Uij^n Affairs . ms^^ Cong. 
2112 (1394] . Second, Plaintiff notes that despite the fact that a 
dociiTTient from the FBI Laboratory, referring to a "fingerprint 
card", was also included in thie Senate hearing report, no mention 
of such a fingerprint card was found in the material released to 
Plaintiff. lii^ at 1923-24, i 

In light of the fact that Defendant has failed to address 
these discrepancies p the Court will remand this case to the agency 
for the purposes of addressing only these two issues. Because 
Plaintiff hae failed to offer any other evidence^^showing- that, the 
FBI's search was unreasonable, Defendant's Motion for Summary 
Judgment ie granted in part as to the adequateness of the rest of 

its search relating to Plaintiff *s FOIA. request- 
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TV. GOKCiUSION 

The tragic suicide of Vincent Poster has bsen investigated and 
scrui:inized by the executive branch, the legislative branch, and an 
army of journalists. Plaintiff has filed this lawsuit in an effort 
to un&arth fumher documents that it believes still exist abour Mr. 
Foster's death. Howaver, instead of raifling Statutory arguments 
under the Freedom of Information Act --the governing statute in this 
case — Plaintiff has submitted briefs which are nothing more than 
speculacion, iimuendo, and sheer conjecture. Indeed, at points, 
the briefs simply pose a series of provocative questions which read 
more 1 ike a conspiracy theorist's bro ads i de t han a a er i ou a , or 
rigorous^ FOIA analysis. 

In short I Plaintiff has failed to offer any evldetice to 
support its claim that discovery and in cam^-ra review are jiecessary 
in this caae, Hovrever, in light of the two actual disorepajicies 
identified by Pla.intiff with respect to the photographs and 
fingerprint card^ this case will be remanded to the agency for 
further search for such material, or any information regarding such 
material. For these reasons, Defendant's Motion for Summary 
Judgmeat t#lO] is granted ia part and dan ted in part. An Order 

will issue with this Opinion. 



■^■?*. 



:,^ " Gladys Kess^^ 




Date ::^ " Gladys Kessl*r ' 

United States District Judge 
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FOE THE DISTRICT OF COLtlHBlA 
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Plaintiff, I 

-I 
^* S Civil Action 

% No. 97-2107 (GK) 

FEDERAL BITREAtr OP IKVESTIGXTION, ) T^IUEO 

Defendant ^ J 
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Plaintiff Accuracy in Media brings, uhia action under the 
Freedom of Information Act ['POIA") , 5 U,S.C. S 552, as ame n ded by 
Electronic Freedom of Information Act Amendments of 199€, 5. D-S_c. 
g 552 (Supp. 1997), seeking to compel disclosure of records from 
the Federal Bureau of Investigation ["FBI") . This matter is before 
the Court on Defendcint's Motion for Summary Judgment [#10] . 

Upon consideration of the Motion, Oppositionx Reply . and the 
entire record herein, for the reasons^ set forth in the gccotnpanying 
Memorandiim Opinion, it is this ^3//i!K day of March; 1953, hereby 

QRBBKED, that Defendant's Motion for Summary Judgment [#10] is 
S^rmzitod in part and denied in part; it xs further 

ORDEHEDi that thia case is remanded to _the.v federal. Bureau of 

Investigation for further eearch for any photographs or fingerprint 
cards, or any information regarding such material, relating to the 
death of Vincent Foster. 



Date y ^^ 




United Stated nistrict Judge 



1^ 
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